
 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
  
 
In re: 

Bky. No. 04-34649 
DJT PROPERTIES, LLC,     Chapter 11  
 

Debtor. 
  
 
 

NOTICE OF EXPEDITED HEARING AND MOTION TO APPROVE (1) BIDDING 
PROCEDURES WITH RESPECT TO THE DISPOSITION OF DEBTOR’S ASSETS (2) 

THE SALE OF ALL OR SUBSTANTIALLY ALL OF DEBTOR’S ASSETS FREE 
AND CLEAR OF LIENS AND INTERESTS AND (3) AUTHORIZING ASSUMPTION 

AND ASSIGNMENT OF LEASES AND EXECUTORY CONTRACTS 
 

 
TO: Entities Specified in Local Rule 9013-3(2). 
 

1. DJT Properties, LLC (“Debtor”), by and through its undersigned counsel, moves the Court 

for the relief requested below and gives notice of hearing. 

2. The Court will hold a hearing on this motion at 1:00 p.m. on September 1, 2004, before 

the Honorable Gregory F. Kishel, Courtroom 228B, Warren E. Burger Federal Building, 316 North Robert 

Street, St. Paul, Minnesota 55101.  The Court will hold a final hearing respecting the sale of substantially all 

of Debtor’s assets on October 19, 2004 at 9:30 a.m. 

3. Any response to this motion must be filed and served prior to the hearing.  Unless a 

response opposing the motion is timely filed, the Court may grant the motion without a hearing. 

4. This Court has jurisdiction over this motion under 28. U.S.C. §§ 157 and 1334, 

Bankruptcy Rule 5005 and Local Rule 1070-1.  This proceeding is a core proceeding.  The petition 
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commencing this case was filed on August 9, 2004 (the “Filing Date”).  This case is now pending before this 

Court.   

5. This motion arises under 11 U.S.C. §§ 363 and 365 of the Bankruptcy Code, and 

Fed.R.Bankr.P. 2002, 6004, 6006, 9007 and 9014.  Debtor seeks authority by this Motion for orders 

authorizing and approving bidding procedures in connection the Debtor’s intended sale of all or substantially 

all of Debtor’s assets free and clear of interests and authorizing the assumption and assignment of unexpired 

leases and executory contracts.  The Assets are set forth on Exhibit A.  

BACKGROUND 

6. The Debtor was formed in 1998.    Debtor has continued in management and possession of 

its business as debtor-in-possession under 11 U.S.C. §§ 1107 and 1108.  The Debtor operates a gas 

station, convenience store and car wash in Lino Lakes, Minnesota.  The Debtor's total revenues for 2003 

were approximately $3.5 million. 

7. Vermillion State Bank, Croix Oil Company and Cherokee State Bank (the “Secured 

Creditors”) are the holders of promissory notes with approximate outstanding principal balances of 

$1,500,000, $17,956.71 and $400,000, respectively. 

PROPOSED SALE OF DEBTOR’S ASSETS 

8. The Debtor requests authority to sell its Assets free and clear of liens, claims and other 

interests. Through this motion, the Debtor requests the entry of an order approving bidding procedures for 

the proposed sale of its assets as described in Exhibit B (the “Bidding Procedures”). 



3 

9. The Debtor further requests that this Court approve sale of Debtor’s Assets pursuant to the 

Bidding Procedures free and clear of all liens, claims and interests on substantially the terms and conditions 

set forth either in the Official Bid Form attached hereto as Exhibit C (the “Official Bid Form”). 

10. As described in more detail in the Bidding Procedures, the Debtor intends to sell all or 

substantially all of the Assets. The Debtor shall offer the Assets for sale as a single unit. The sale is intended 

to be upon the terms of the Official Bid Form. The Debtor’s intention is to maximize the recovery for the 

estate through any process that will accomplish that result. 

11. As more specifically set forth in the Bidding Procedures, in order to participate in the sale 

process, each potential bidder (a “Potential Bidder”) must deliver to the Debtor, with a copy to Insolvency 

Strategies, Inc.(“ISI”) 3 Isleworth Drive, Henderson, NV 89052, Attention: C. Wayne Basore, not later 

than 11:59 p.m. CST on October 14, 2004 (the “Bid Deadline”) a bid package that conforms with the 

Bidding Procedures. Under the Bidding Procedures, a “Qualified Bidder” is a Potential Bidder that delivers 

these items to the Debtor and that the Debtor, with consent of the Secured Creditors, determines as 

reasonably likely (based on availability of financing, and experience and other considerations) to submit a 

bona fide offer and be able to consummate a sale as the successful bidder. The Debtor shall distribute 

copies of these documents to the Secured Creditors. The Debtor shall deliver the bid package to the 

Secured Creditors within 24 hours after receipt of the bid package from a Qualified Bidder. Delivery shall 

be made to: 

Vermillion State Bank 
c/o Mary Jo Jensen Carter, Esq. 
Buckley & Jensen 
1339 East County Road D 
Vadnais Heights, MN  55109 
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 Croix Oil Company 
 c/o Paul Muilenberg, Esq. 
 1749 S. Greely Street 
 Stillwater, MN  55082 
 
 Cherokee State Bank 
 c/o David E. Runk, Esq. 
 Oppenheimer Wolff & Donnelly 
 3300 Plaza VII 
 45 South Seventh Street 
 Minneapolis, MN  55402 
 
 
The Debtor may extend the Bid Deadline once or successively with the consent of the Secured Creditors, 

but is not obligated to do so. All bids must also include the following documents (the “Required Bid 

Documents”): 

(a) An executed copy of an Official Bid Form in substantially the same form as provided by the 

Debtor.  Any changes to the form of these agreements must be marked on such form 

agreement and agreed to by the Debtor and the Secured Creditors; 

(b) An earnest money deposit in the form of a certified check or cashiers check payable to the 

order of the Debtor or such other party as the Debtor may designate in an amount equal to 

at least ten percent (10%) of the value of such bid (hereinafter the “Earnest Money 

Deposit”); and 

(c) Written evidence of commitment for financing or other evidence of ability to consummate 

the proposed transaction reasonably satisfactory to the Debtor and the Secured Creditors. 

12. After all Qualified Bids have been received, the Debtor intends to conduct an auction (the 

“Auction”) with respect to any Assets as to which a Qualified Bid has been received. Subject to Court 

approval, the auction shall take place at 9:30 a.m. on October 19, 2004 at 228B U.S. Courthouse, 316 
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North Robert Street, St. Paul, Minnesota, 55101. Only a Qualified Bidder who has previously submitted a 

Qualified Bid will be eligible to participate in the auction. Based on the terms of the Qualified Bids received 

and other information as the Debtor and the Secured Creditors determine to be relevant, the Debtor will 

conduct the auction in accordance with the applicable Bid Procedures in the manner they determine will 

result in the highest or best offer for the assets. The Bid Procedures set forth in Exhibit B will apply. 

13. Upon the conclusion of the Auction, the Debtor and the Secured Creditors, shall (i) review 

each Qualified Bid or Bids on the basis of financial and contractual terms and the factors relevant to the sale 

process, including those factors affecting the speed and certainty of consummating the sale, (ii) determine 

which Qualified Bid is the highest and best, and (iii) notify the highest and otherwise best offer for the assets 

(the “Successful Bid”). The Debtor shall present the Successful Bid to the Court for approval at the Sale 

Hearing. 

14. The above-described procedures are in the best interests of the estate and the creditors that 

will result in the maximum value available for the estate's Assets. 

ASSUMPTION AND ASSIGNMENT OF UNEXPIRED 
LEASES AND EXECUTORY CONTRACTS 

 
15. Unless superceded by a procedure set forth in any prior or subsequent motions, with 

respect to unexpired leases and executory contracts, the Debtor proposes to give separate notice, with a 

cure amount to the extent known, to each party to such unexpired lease or executory contract of the 

potential assumption and assignment of such unexpired leases or executory cnntract more than six days 

before the date set for the Sale Hearing. The Debtor further proposes to identify the proposed assignees as 

soon as known by the Debtor by fax and e-mail immediately following the receipt of bids and immediately 

following any bid conference. The Debtor will seek approval of assumption and assignment of such 
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unexpired leases and executory contracts at the Sale Hearing to the extent that assumption and assignment is 

a condition to the purchase by the winning bidder. For those unexpired leases and executory contract, the 

assumption and assignment of which is contested, the Debtor shall notice those matters for further 

evidentiary hearing. If the hearing cannot be scheduled within 60 days from the filing of August 9, 2004, the 

date for assumption and assignment shall be automatically extended until the Bankruptcy Court renders a 

decision. 

EXPEDITED HEARING 

16. The Debtor requires an expedited hearing on this motion for approval of the bidding 

procedures only in order to avoid unnecessary loss to the estate in connection with approval of the Bidding 

Procedures. 

17. Bankruptcy Rules 2002 and 9006 requires 14 days' notice (by mail) of the hearing on the 

Bidding Procedures. The Debtor has given 5 days' notice to attorneys that the Debtor is aware of as of the 

date of this Motion.  The Debtor believes that this notice should be sufficient under the circumstances. 

WITNESS 

18. The Debtor may offer additional evidence in support of this motion including the testimony 

of Joan D. Tschida, President of Debtor, if such is necessary in connection with this motion. 

 WHEREFORE, the Debtor requests that the Court enter orders (1) granting an expedited hearing 

in connection with the Bid Procedures Motion; (2) approving the Bidding Procedures; (3) approving and 

authorizing the Official Bid Form; (4) approving the sale of the Assets free and clear of all liens and interests; 

(4) the assumption and assignment of unexpired leases and executory contracts and (5) granting such further 

relief as the Court deems just and equitable. 
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Dated:  August 26, 2004   RAVICH MEYER KIRKMAN 

McGRATH & NAUMAN, 
A PROFESSIONAL ASSOCIATION 

 
 

By /e/  Michael F. McGrath #168610 
Michael L. Meyer #72527 
Will R. Tansey #323056 

 
4545 IDS Center 
80 South Eighth Street 
Minneapolis, MN 55402 

 
ATTORNEYS FOR DEBTOR 
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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
  
 
In re: 

Bky. No. 04-34649 
DJT PROPERTIES, LLC,     Chapter 11  
 

Debtor. 
  
 

MEMORANDUM OF LAW IN SUPPORT OF MOTION 
 

INTRODUCTION 
 

 The Debtor submits this Memorandum in support of its Motion to Approve (1) Bidding Procedures 

with Respect to the Disposition of Debtor’s Assets; (2) the Sale of All or Substantially All of Debtor’s 

Assets Free and Clear of Liens and Interests; and (3) authorizing the assumption and assignment of 

unexpired leases and executory contracts. 

FACTS 

 The factual background is set forth in the motion and, to avoid duplication, is incorporated by 

reference as if fully set forth in this memorandum. 

LEGAL ARGUMENT 

 1. Sale Free and Clear. 

 Section 363 of the Bankruptcy Code provides that the Debtor “after notice and a hearing may use, 

sell or lease, other than in the ordinary course of business, property of the estate.” See 11 U.S.C. 

§363(b)(1); In re Hanson Industries, 90 B.R. 405 (Bankr. D. Minn. 1988). Section 363(f) allows the 

debtor to sell property “free and clear of any interest in such property of an entity other than the estate,” 
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only if one of five criteria is met. Lindsey v. Ipock, 732 F.2d 619, 622 (8th Cir. 1984). 11 U.S.C. § 363(f) 

provides: 

(f) The Debtor may sell property under subsection (b) or (c) 
of this section free and clear of any interest in such property of an entity 
other than the estate, only if-- 

 
(1) applicable non-bankruptcy law permits 

sale of such property free and clear of such interest; 
 

(2) such entity consents; 
 

(3) such interest is a lien and the price at 
which such property is to be sold is greater than the 
aggregate value of all liens on such property; 

 
(4) such interest is in bona fide dispute; 

 
or 

 
(5) such entity could be compelled, in a legal 

or equitable proceeding, to accept a money satisfaction of 
such interest. 

 
The failure to object to a proposed sale could be construed as consent to the sale. Veltman v. Whetzal, 93 

F.3d 517, 521-522 (8th Cir. 1996). 

 Because section 363(f) is drafted in the disjunctive, the Debtor’s satisfaction of any one of its five 

requirements will be sufficient to permit the sale of the Assets free and clear of liens, claims and other 

interests (collectively the “Interests”). The Debtor believes that the primary entities holding liens on the 

Assets are the Secured Creditors. The Secured Creditors have supported the sale process, and the Debtor 

is reasonably confident that it will obtain the necessary consent on or before the Sale Hearing and will 
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thereby satisfy the requirements of §363(f)(2).1  The Debtor proposes that any Interests in the Assets shall 

attach to the net proceeds in the same priority, dignity and extent the Interests attached prior to filing. The 

proceeds from the sale of the Assets shall be distributed pursuant to 11 U.S.C. § 724 as well as other 

provisions of the Bankruptcy Code. 

 2. Assumption and Assignment of the Contracts Should Be Permitted. 

 The Debtor, subject to the Court's approval, may assume or reject any of its executory contracts or 

unexpired leases. See: 11 U.S.C. § 365(a). Assumption or rejection of an executory contract or unexpired 

lease will be permitted where the Court finds that the assumption or rejection is in the best interests of the 

creditors in the bankruptcy estate. In re Huff, 81 B.R. 531, 537 (Bankr. D.Minn. 1988). 

 Bankruptcy Code § 365(b)(1) sets forth the requirements that the Debtor must meet in order to 

assume an executory contract or unexpired lease: 

If there has been a default in an executory contract or unexpired lease of 
the debtor, the Debtor may not assume such contract or lease unless, at 
the time of assumption of such contract or lease, the Debtor – 
 
 (A) cures, or provides adequate assurance that the Debtor will 
promptly cure, such default; 
 
 (B) compensates, or provides adequate assurance that the Debtor 
will promptly compensate, a party other than the debtor to such contract 
or lease, for any actual pecuniary loss to such party resulting from such 
default; and 
 
 (C) provides adequate assurance of future performance under 
such contract or lease. 
 

                         
     1  To the extent that any other entity asserts a lien on the Assets, the Debtor requests approval of this Motion under 
11 U.S.C. § 363(f)(1) and (f)(3).  The Secured Creditors hold first priority security interests in substantially all of the 
Debtor’s property, including the Assets.  Those security interests (i) completely exhaust the value of the Assets, and (ii) 
could be satisfied though a sale of the Sale Assets free and clear of any junior liens under applicable nonbankruptcy law. 
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Under Bankruptcy Code § 365(f)(2), the Debtor may assign an executory contract if the Debtor first 

assumes the contract as set forth above and then provides adequate assurance of future performance by the 

assignee. The Debtor believes that the defaults will be cured prior to assignment and that the Qualified 

Bidders will demonstrate their ability to perform the contracts and that the other parties will not object to the 

assignment. 

3. The Debtor Should Be Permitted to Conduct the Sale in Spite of Any Lease Provisions to 
Prohibit or Restrict Such Sale. 

 
 Some of the Debtor’s convenience stores are leased and such leases may contain provisions 

purporting to restrict or prohibit the Debtor from closing stores, going out of business, inventory liquidation, 

or similar transactions. Such provisions have been found to be unenforceable as impermissible restraints on 

a estate's ability to maximize the value of its assets under section 363. See, e.g., In re Ames Dept Stores, 

136 B.R. 357, 359 (Bankr. S.D.N.Y. 1992) (enforcement of anti-going out-of-business sale clause would 

contravene overriding federal policy requiring debtors to maximize assets); In re Tobago Bay Trading Co., 

112 B.R. 463, 467 (Bankr. N.D. Ga. 1990) (anti-going-out-of-business sale clause in lease is 

unenforceable).2 

 Courts consistently authorize such sales despite lease provisions purporting to forbid such sales. 

See, e.g., In re R.H. Macy & Co., 170 B.R. 69, 77 (Bankr. S.D.N.Y. 1994); In re Ames Dept Stores, 

136 B.R. at 359 ("to enforce the anti-closing sale clause of the [l]ease would contravene overriding federal 

policy requiring debtors to maximize estate assets by imposing additional constraints never envisioned by 

                         
 
     2  By comparison, Courts routinely enter orders in retail chapter 11 cases providing for similar relief. See e.g., In re 
FAg Case No. 03.61826 (LK) (Bankr. D. De. 2003); In re GolfAmerica Stores, Case No. 02-12313 (PJW) (Bankr. D. Del. 
2002); In re WSR Corp., Case No. 981241 (MFW) (Bankr. D. Del. 1998); In re Montgomery Ward Holding Corp., Case 
No. 97-1409 (P JW) (Bankr. D. Del. 1997); In re County Sea4 Case No. 96-1637 (HSB) (Bankr. D. Del. 1996). 
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Congress"); In re Tobago Bay, 112 B.R. at 465-66; In re Libson Shops, 24 B.R. 693, 695 (Bankr. E.D. 

Mo. 1982). 

 To the extent any such restrictive clauses may exist in Debtor's leases, the lessors should not be 

permitted to interfere with, or otherwise seek to restrict, the Debtor from conducting the sale. 

 4. Expedited Hearing Is Appropriate and Should Be Approved. 

 Under Local Rule 9006(a), Debtor is required to give at least 14 days' notice for this motion to 

approve the Bidding Procedures. The Debtor has provided 5 days' notice. Local Rule of Bankruptcy 

Procedure 9006(d) allows for expedited hearing when necessary. In this case, there is cause to shorten the 

notice time because the Debtor and all interested parties will be damaged if the sale process is delayed. 

CONCLUSION 

 The Debtor requests that the Court enter orders (1) granting an expedited hearing in connection 

with the Bid Procedures Motion; (2) approving the Bidding Procedures; (3) approving and authorizing the 

sale of assets free and clear of liens and interests; (4) authorizing the assumption and assignment of 

executory contracts and unexpired leases; and (5) granting such further relief as the Court deems just and 

equitable. 

Dated:  August 26, 2004   RAVICH MEYER KIRKMAN 
McGRATH & NAUMAN, 
A PROFESSIONAL ASSOCIATION 

 
By /e/  Michael F. McGrath #168610 

Michael L. Meyer #72527 
Will R. Tansey #323056 

4545 IDS Center 
80 South Eighth Street 
Minneapolis, MN 55402 

 
ATTORNEYS FOR DEBTOR 



 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
  
 
In re: 

Bky. No. 04-34649 
DJT PROPERTIES, LLC,     Chapter 11  
 

Debtor. 
  
 
 UNSWORN CERTIFICATE OF SERVICE 
 

I, Michael F. McGrath, declare under penalty of perjury that on August 26, 2004 I served copies of 
the attached: 
 
1. Notice of Expedited Hearing and Motion to Approve (1) Bidding Procedures With Respect to the 

Disposition of Debtor’s Assets (2) The Sale of All or Substantially All of Debtor’s Assets Free and 
Clear of Liens and Interests and (3) Authorizing Assumption and Assignment of Leases and 
Executory Contracts; 

 
2. Memorandum of Law in Support of Motion; and 
 
3. Proposed Order Approving Bidding Procedures and Official Bid Form Relating to Proposed Sale 

of All or Substantially All of Debtor’s Assets Free and Clear of Interests; 
 
by sending true and correct copies via facsimile and by first class mail postage prepaid to each entity named 
below at the address stated below for each entity: 
 
 [SEE ATTACHED SERVICE LIST] 
 
 
Executed on: August 26, 2004   /e/ Michael F. McGrath  

Michael F. McGrath #168610 
      Ravich Meyer Kirkman McGrath & Nauman 

     4545 IDS Center 
      80 South Eighth Street 
      Minneapolis, MN 55402 
      (612) 332-8511 

 
 
 
 







 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
  
 
In re: 

Bky. No. 04-34649 
DJT PROPERTIES, LLC,     Chapter 11  
 

Debtor. 
  
 
 

ORDER APPROVING BIDDING PROCEDURES AND OFFICIAL BID FORM 
RELATING TO PROPOSED SALE OF ALL OR SUBSTANTIALLY ALL OF 

DEBTOR’S ASSETS FREE AND CLEAR OF INTERESTS 
 
 

 Upon preliminary consideration of the motion (the “Sale Motion”) of DJT Properties, LLC (the 

“Debtor”) to approve (1) Bidding Procedures with Respect to the Disposition of Debtor’s Assets; (2) the 

Sale of All or Substantially All of Debtor’s Assets Free and Clear of Liens and Interests and (3) Authorizing 

the Assumption and Assignment of Unexpired Leases and Executory Contracts; this Court having 

determined that granting the preliminary relief requested in the Sale Motion is in the best interest of the its 

estate and its creditors, it appearing that proper and adequate notice has been given; and after finding that 

good and sufficient cause appears therefore upon the record herein; 

 IT IS HEREBY ORDERED: 

 1. The Sale Motion is granted to the extent set forth herein. 

 2.  The proposed Bidding Procedures and Official Bid Form, as set forth in the form of Exhibit 

B and Exhibit C to the Sale Motion, shall be approved in all respects, and the Debtor shall be authorized 

to comply therewith. 

 3. The Auction for the Assets, as described in the Bidding Procedures, shall take place at 9:30 
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a.m. (CST) on October 19, 2004 at 228B U.S. Courthouse, 316 North Robert Street, St. Paul, 

Minnesota, 55101, or such later time or other place as the Debtor shall notify all Qualified Bidders who 

have submitted Qualified Bids. 

 4. The hearing on the motion for sale of the estate's Assets free and clear of liens and interests 

as well as for assumption and assignment of unexpired leases and executory contracts shall be held at before 

this Court at 9:30 a.m. (CST) on October 19, 2004, 228B U.S. Courthouse, 316 North Robert Street, St. 

Paul, Minnesota, 55101. 

 
Dated:  _______________, 2004    

GREGORY F. KISHEL, CHIEF JUDGE 
UNITED STATES BANKRUPTCY COURT 

 
 
f:\tracy\wpdata\41214\1\motions\sale.ord.doc 


	SALE-BID-VER.pdf
	page 1

	SALE-BID-EXH.pdf
	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13

	SERV-ENV.pdf
	page 1

	SALE-SERV-ENV.pdf
	page 1
	page 2


